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WHAT SHALL BE DONE WITH THE MOB? 
By J. J. McSwain. 





Editorial reference has already been re- 
cently made to this question, by Duane 
Mowry (67 Cent. L. J. 315). This terri- 
ble anarchy, however, cannot be too strong- 
ly nor too frequently condemned. 

It seems to be universally agreed that the 
present delay in the administration of jus- 
tice, and the present uncertainty of convic- 
tion of criminals, are the two prime rea- 
sons which excuses in the mind of ordinary 
citizens for participation in such lawless 
violence. We might illustrate this by cit- 
ing just what takes place at the formation 
of every mob. An outrageous crime, or 
the attempt at crime, has been committed ; 
a group of men are indignantly condemn- 
ing the crime, and the criminal. The con- 
sciences of these indignant men seem to de- 
clare that this criminal must be punished, 
and as his punishment by the court is too 
uncertain, they at once conclude that they 
would be justified in administering the pun- 
ishment themselves. Having arrived at 
this psychic stage, it is an easy matter for 
every man to follow when the leader says, 
“Let us go, and administer God's justice.” 

But if it is right for an unorganized mob, 
without trial, to inflict punishment for any 
one offense, it is right for a mob to punish 
for all offenses. Certain it is that every 
offense of every degree against the right 
of another person should be punished, and 
if the justification for punishment by a mob 
is the uncertainty of punishment by legal 
procedure, this argument applies to every 
grade and kind of crime, and we should 
tear down our court-houses, abolish judge- 
ships, ard upon the commission of a crime, 
raise the “hue and cry,” and pursue in hot 
haste the supposed criminal, and adminis- 





ter certain punishment before we let our in- 
dignation cool. This example reduces the 
argument to an absurdity, and shows that 
unless the law is adequate for every offens2, 
however grave, we still have but anarchy. 

There is but one perfect remedy for the 
two alleged causes for taking a case out 
of the hands of the court; this remedy is a 
quickened and enlightened public conscience 
which will affect and influence all the offi- 
cials of the court, and especially the citizens 
who sit in the jury box. But you ask what 
can we do to bring about this desirable 
change of public opinion. Is not the pro- 
cess necessarily so slow as to permit the 
disease to destroy the body before the rem- 
edy becomes effective? 

Of course there are many ways of edu- 
cating the thought of the people along this 
line; such as the press, the pulpit, and the 
school. However, there is one means that 
may have a more immediate result, to-wit: 
To enact a law requiring every person who 
is about to be sworn into office to take an 
oath that he has not for the last ten years 
prior to the date of the oath, engaged in 
any effort to lynch any person, or to pre- 
vent the usual and ordinary process of law. 
Further, that he will not, during the term 
of office, into which he is about to be in- 
ducted, engage in any-effort to obstruct or 
prevent the usual course of justice. The 
restraining influence of this thought will be 
better understood when we realize that 
practically every man who has the leader- 
ship necessary to incite a mob, entertains 
an ambition down in his breast to hold pub- 
lic office at some time. Knowing that par- 
ticipation would disqualify him from hold- 
ing office, and knowing that his political 
opponents would find out the fact and ex- 
pose it, when the usual officers of the law 
could not, such leaders will be very careful 
in their connection with mobs. Hence, this 
law should and would bear immediate fruit. 

One thing is sure; unless the present ten- 
dency is checked, the life of no man is safe. 
Even the best and purest citizens, such as 
ministers of the gospel, often times incur 
the bitter hatred of the base criminal class, 
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who may any night work themselves up to 
the point of lynching the object of their ha- 
tred. Every lynching, or attempt at lynch- 
ing, is treason to the law, and as ours is a 
government, not of men, but of law, every 
lynching is treason to the government. The 
government cannot stand in the face of such 
treasonable assaults ; our republican institu- 
tions become weaker every time they are 
thus assailed. Hence, those who love their 
country and her institutions, must be will- 
ing, not only to write and speak against this 
worst form of lawlessness, but they must 
be willing to throw themselves into the 
breach, and meet force with force, and 
make sure the triumph of lawful authority. 





NOTES OF IMPORTANT DECISIONS 

ADULTERY—IS COHABITATION BE- 
TWEEN A MARRIED MAN AND A SINGLE 
WOMAN ADULTERY?—Although by every 
accepted standard of morals, the husband as 
well as the wife may be a principal to the 
commission of the act of adultery with a 
single person, this was not the wholly ac- 
cepted doctrine at common law where adul- 
tery consisted of carnal intercourse with a 
married woman and, _ therefore, the incon- 
tinency of a husband was dignified by no 
higher or more serious criminal appellation 
than fornication. This rule is stated and ap- 
proved by both our principal Encyclopedias. 
1 Am. and Eng. Ency. 747; 1 Cyc. 953. 

But the recent case of Bashford v. Wells 
(Kans.), 96 Pac. 663, takes a_ different 
view. That case was an action for slander 
in charging carnal intercourse by a married 
man with a single woman. The defense was 
that this did not charge the crime of adultery, 
and therefore was not actionable without proof 
of special damage. After a laborious exami- 
nation of the authorities the court holds the 
term to be appplicable to both husband and 
wife, and refuses to set up unequal standards 
of morality. After calling attention to the 
conflict of authority on the question of the 
judicial definition of the crime of adultery, and 
after showing that the restricted sense in 
which it was used at common law, as ap 
plicable only to prevent the imposition of spur- 
ious offspring upon the husband, was not the 
full meaning attributed to that term, even at 





common law, the court goes on to say: ‘“What- 
ever the word may have meant in the original 
enactment, we think it was employed in the 
amendment in its usual and ordinary sig- 
nificance, which we conceive to be an act of 
illicit sexual intercourse committed by a mar- 
ried person—its essential criminality consist- 
ing of the violation of the marriage vow. In 
the edition of Webster’s Dictionary published 
in 1854, this definition was given: ‘Violation of 
the marriage bed; a crime, or a civil injury, 
which introduces or may introduce, into a fam- 
ily, a spurious offspring. In common usage, 
adultery means the unfaithfulness of any mar- 
ried person to the marriage bed.’ While this 
recognizes the etymological meeting, it points 
to the other as that more generally accepted. 
The statement that at the common law the 
term ‘adultery’ was confined to illicit sexual 
intercourse to which a married woman is a 
party is at least inaccurate. The word in 
English law has always been applicable to such 
an act where either participant is married. In 
Blount’s Law Dictionary (1717) it is said: 
‘Adultery is properly spoken of married per- 
sons; but if only one of the two by which this 
sin is committed, be married, it makes adul- 
tery, which was severely punished by the an- 
cient laws of this land.’ This is repeated in 
substance in the law dictionaries of Crowell 
(1723) and Cunningham (1783). But as adul- 
tery was not a crime cognizable by the tempo- 
ral courts the common law had to do with it 
only as affording a right of private action to 
the injured husband. The common-law courts 
gave no remedy of any character for the incon- 
tinence of a husband where his paramour was 
unmarried, not because his act was not adul- 
tery, but because it was not the kind of adul- 
tery of which they had jurisdiction; they af- 
forded no punishment for unfaithfulness to the 
marriage bed by either spouse, not because it 
wes not in each case adultery, but because 
adultery was not a crime.” 





WEAPONS—RIGHT TO USE GUN IN 
THREATENING MANNER TO RESIST A 
TRESPASS.—Some trial judges are not clear 
in their understanding of the constitutional 
right of the citizen to bear arms and to use 
them on proper occasions. This is evidenced 
by the action of the trial court in the case of 
State v. Lipp (Mo.), 110 S. W. 4, in holding 
a defendant liable for assault in advancing up 
on trespassers with a loaded gun. The ap- 
pellate court in reversing the judgment held 
that though one may resist a trespass on his 
property, he cannot be allowed to kill the tres- 
passer. “But,” says the court, “if defendant 
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went to meet the trespassers to forbid them 
going through his premises and turn them back, 
it was a rightful purpose; and if he took his 
gun along only to resist attack in case an at- 
tack should be made upon him for thus assert- 
ing his lawful right, and if he made no dem- 
onstrations with the gun except in resistance 
to the approach of the trespassers upon him 
for the purpose of assault, he did not commit 
an offense.” 





WILLS—PRESUMPTION OF UNDUE IN- 
FLUENCE FROM PROFESSIONAL .RELA- 
TIONSHIP OF TESTATOR AND LEGATEE.— 
It is a sad°commentary on human nature that 
courts are compelled to indulge presumptions 
similar to that. which controlled largely the 
judgment of the court in the case of Hitt v. 
Terry (Miss.) 46 South. 830, where the court 
held that when a will is made by a patient 
in favor of his physician, to the exclusion of 
relatives to whom ordinarily his property would 
go, with no reason appearing why such exclu- 
sion should occur, it is presumed, on grounds 
of public policy, that the will is void. 

In upholding instructions which stated or 
relied’ upon this presumption the court said: 
“The principle announced in respect to this 
matter by the instructions for the contestants 
was, in substance, that the law presumes that, 
where a will or deed is made by a patient to 
his physician, to the exclusion of those to whom, 
ordinarily, his property would go, no reason 
existing why such exclusion of relations should 
occur, the law raises the prima facie presump- 
tion that the will is void on grounds of public 
policy; in other words, that in those conditions 
in life in which confidential relations exist be- 
tween parties, such as attorney and client. 
physician and patient, etc., the law presumes 
deeds or wills made by the client to the at- 
torney, or the patient to the physician, to be 
prima facie void, and therefore requires such 
beneficiary under the will to show the absence 
of undue influence and the like, and this doc- 
trine, in its application both to wills and deeds, 
is laid down in the most posittve and emphatic 
fashion in Meek and Thornton, Ex’rs, v. Perry 
and Wife, 36 Miss. 190. Counsel confesses this, 
but contends that it was decided 49 years ago 
by a divided court, and has never been re- 
affirmed in this state. On this proposition we 
have merely to say that we do not feel war- 
ranted in overruling this decision, if we doubted 
the soundness of the conclusion, by which we 
do not mean to say that we do doubt the sound- 
ness of the conclusion; indeed, we think it is 
correct.” 

The dissenting opinion in the case of Meek 
v. Perry, supra, was written by Justice Handy, 
who agreed entirely with the general rule an- 





nounced by the majority of the court, and from 
which counsel for defendant dissent, but rested 
his dissent exclusively on the ground that the 
rule should only be applied in those cases in 
which there had been prior dealings between 
the beneficiary and the devisor, or the grantor 
and the grantee. At page 266 Judge Handy 
says: “But when we attempt to apply the 
rule to cases where the parties have not dealt 
together, where no transaction has taken place . 
between them, or where the beneficiary has 
not been active in procuring the act which con- 
ferred the benefit, it appears to be evident that 
the force of the rule fails. It cannot apply, be- 
cause, not being a party to the transaction 
which conferred the benefit, it cannot with 
reason be expected that with any precaution 
he could be prepared to explain the circum- 
stances attending it. He cannot be required 
to explain a matter in which he had no par- 
ticipation, and which may have been done 
wholly without his knowledge. To apply the 
rule to such a case would be almost inevitably 
to condemn the act absolutely, and that upon 
the unjust reason that he acted unfairly in a 
matter to which he was not a party.” 








GENERAL AND SPECIAL AGENTS. 
—IS THERE ANY DISTINCTION 
AS TO LIABILITY? 





Possibly no distinction ever made in any 
branch of the law has been so productive 
of confusion as that between general and 
special agents. Not only have the courts 
disagreed as to the liability of principals 
for the acts of the respective agents, but 
even the meaning of the terms general and 
special is unsettled. Thus we find Mr. 
Mechem defining a general agent as one 
“who is empowered to transact all the busi- 
ness of his principal of a particular kind 
or in a particular place,” and a special 
agent as “authorized to act only in a spe- 
cific transaction,” thus making the distinc- 
tion rest upon the extent of the business 
transacted by the agent. 

On the other hand, Mr. Holland informs 
us that “Agents are said to be general when 
their authority is defined by their charac- 
ter or business, as in the case of factors, 
brokers or partners; or special when their 
authority is limited by the terms of their 
appointment.”? ‘The test here made is the 


(1) Agency, sec. 6. 
(2). Jurisprudence, 8th ed. p. 242. 
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nature of the authority given. A third 
writer combines the features of the two 
preceding dlefinitions.* The distinction 
generally adopted is that of Mr. Mechem.‘* 

The powers of general and special agents 
have been distinguished almost from the 
beginning of the law of agency.’ The 
terms are, however, a comparatively recent 
creation. Blackstone does not mention 
them nor do the earliest American cases. 
In an early Virginia case decided in 1794, 
the court makes a distinction between 
agents clothed with general and_ special 
powers, but the distinction is that which 
we make to-day between general and uni- 
versal agents.° In another early case the 
rule was stated to be that “to charge the 
principal the agency must be universal, or 
the power must be explicitly given. For if 
the power is limited to a particular object, 
it is a mere relation between merchant and 
factor, and the latter must act within the 
pale of his authority or the principal is not 
bound.’” 

One of the most widely cited of the ear- 
ly cases is Munn v. Commission Co. The 
court there stated that “The distinction is 
well settled between a general and a spec- 
ial agent. As to the former the principal 
is liable for the acts of the agent, when 
acting within the general scope of his au- 
thority, and the public cannot be supposed 
connusant of any private instructions from 
the principal to the agent, but where the 
agency is a special and temporary one, 
there the principal is not bound if the agent 
exceeds his employment.” This appar- 
ently clear distinction having been made 
the courts almost unanimously, until very 
recent years, applied it in deciding wheth- 
er or not a principal was to be bound by 
the acts of his agent. Many of them even 
went further and held that the persons 


(3) 1Am. & Eng. Enc., 2nd ed., p. 985. 

(4) Keith v. Optical Co., 48 Ark. 138; Wood 
v. McCain, 7 Ala. 800, 42 Am. Dec. 612; 2 Bouv. 
Inst. 14. 

(5) Dr. & St. d. 2, c. 42; Noy’s Maxims, c. 44. 

(6) Hooe v. Oxley, 1 Wash. 19. 

(7) Blane y. Proudfit, 3 Call. 207, 2 Am. Dec. 
546. 

(8) 15 Johns. 44, 8 Am. Dec. 219. 





dealing with the special agent were bound 
at their peril to know the extent of his au- 
thority—not his ostensible or apparent—but 
his actual authority. Even in very recent 
years we find the same rule adhered to."® 

The fallacy of the doctrine was exposed 
so long ago that there can be no justifica- 
tion at the present day for adherence to it. 
Justice Story was one of the first to clear- 
ly point out that the true test of liability 
must be found, not in any distinction as to 
the classification of the agent, but in the 
authority which the principal had held the 
agent out to the world to possess..* Mr. 
Kent also detected the fallacy of the old 
rulings, but could not altogether break 
away fromthem. His statement is accord- 
ingly a curious combination of the old and 
the new. “Whoever deals with an agent 
constituted for a special purpose, deals at 
his peril when the agent passes the precise 
limits of his power; though if he pursues 
the power as exhibited to the public, his 
principal is bound, even if private instruc- 
tions had still further limited the special 
power.”!* The same confused idea is to 
be found in the recent work on Contracts 
by Mr. Page. The old rule is there set 
forth, but with the new idea grafted on it."* 

Notwithstanding the fact that it has often 
been pointed out" that at least as regards 
third ‘persons, there is no valid distinction 
between general and special agents, the clas- 
sification is generally retained. Certain 
states have even incorporated it in their 
codes.?* , 

It seems impossible, however, to make 
any logical distinction whatsoever between 
the two classes. At the outset we are met 


(9) Mayor, etc., of Baltimore v. Reynolds, 
20 Md. 1; Bohart v. Oberse, 36 Kan. 284; Bond 
v. P.O. & P. A. R. Co., 62 Mich. 643. 


(10) Cleveland vy. Pearl, 63 Vt. 127; 1 Am. & 
Eng. Enc. p. 993. 


(11) 
(12) 


Agency, sec. 127. 
Lect. 41 *p. 621. 
(13) Sec. 967. 


(14) Mechem, Agency. sec. 
Agency, sec. 104. 

(15) Cal. Civ. Code, sec. 2297, Mont. Civ. Code, 
sec. 3092. 


285; Huffcutt 
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with the divergencies in the. very definitions 
of the terms, already pointed out. In case 
we accept the one preferred by most courts, 
that a general agent is one appointed to 
perform all acts connected with a particular 
business or employment, while a special 
agent is one appointed to do a single act, 
we are confronted with the situation that 
as regards the doing of the particular act, 
the special agent may have substantially all 
the powers of a general agent. If his task 
be to sell a certain chattel he may sell it in 
any of the ways customary, and may give 
such warranties as are usually given by the 
vendor of such an article. If he acts in 
accordance with the general custom in such 
a case the principal is liable. The authority 
of an agent, no matter whether he be term- 
ed general or special as regards third 
persons, includes the authority to do every- 
thing necessary or proper in. the ordinary 
course of the particular business in hand. 

As regards the public, neither agent can 
be restrained by secret instructions given 
by the principal. In neither case can a 
third person rely on the statements of the 
agent regarding his own authority.’*® With 
both classes of agents the burden of proof 
is on the person dealing with the agent to 
show that he possessed the authority, eith- 
er actual or ostensible, to ‘perform the par- 
ticular act.’ 

Naturally a person deputed to perform a 
particular act would not be clothed with 
as great authority as if he were to transact 
a general business. But the difference is 
only one of degree, and does not justify a 
separate classification of the two agents. 
The distinction of Mr. Mechem* that the 
nature of the work to be transacted by a 
special agent implies limitations of power 
which a third person must inquire into, 
while a general agent has power to do all 
that is customary in the business entrusted 
to him, so that there is no duty on the third 
person to make any inquiry does not seem 
valid. In both cases, as has been stated, 


(16) Credit Co. v. Machine Co., 54 Conn. 150. 
(17 Pale v. Leask, 33 L. J. Ch. (N. S.), 155. 
(18) Agency, sec. 285. 





the agent has power to do all that is cus- 
tomary in the circumstances. There is as 
much duty to inquire in regard to any ques- 
tionable act on the part of the agent in the 
one case as in the other. More careful in- 
quiry may in some cases be _ necessary 
where the agent has so-called special pow- 
ers, but only because less may be known 
of the powers of the agent and fewer cus- 
toms annexed to the performance of the 
particular act. This difference, however, 
is not inherent. 

It is often said of a special agent that 
his authority must be strictly pursued else 
the principal will not be bound..® The 
same rule applies, however, to the general 
agent. The confusion arises out of the 
interpretation of the word “authority.” The 
idea cannot be too firmly impressed that, 
except between the agent and his principal, 
it is the ostensible, and not the actual au- 
thority that must settle the question of the 
principal’s liability. 

That fact does not, however, excuse a 
lack of due diligence on the part of a third 
person in ascertaining as best he can in the 
circumstances, the extent of the agent’s au- 
thority. If settled customs exist in regard 
to a particular incident of the transaction 
the third person may presume that the agent 
has the power to act in accordance with 
such customs. But in a doubtful case it 
is his duty to ascertain as best he can, the 
actual authority of the agent. 

In brief, it may safely be stated that the 
two classes of agents considered stand up- 
on the same footing. Though they may 
differ in the matter of the amount of work 
entrusted to them, this difference is but ac- 
cidental, and does not justify the applica- 
tion of different rules in settling questions 
of liability. In either case the liability of a 
principal is to be measured, not by the ac- 
tual authority conferred, but by the osten- 
sible authority that the agent has been held 
out to the world as possessing. 

R. L. McWrutaMs. 

Spokane, Wash. 


(19)° Pursiey v. Morrison, 7 Ind. 256, 63 Am. 
Dec. 424. 
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NEGLIGENCE—LIABILITY OF MANUFAC- 
TURERS OF FOOD PRODUCTS FOR IN- 
JURIES TO THIRD PERSONS. ° 





TOMLINSON v. ARMOUR & CO. 





Court of Errors and Appeals of New Jersey, 
June 15, 1908. 





Irrespective of the presence, or absence, of 
contractual obligations arising out of the deal- 
ings between manufacturer and retailer, and be- 
tween retailer and consumer, the manufacturer 
of canned goods is under a duty to him who, in 
the ordinary course of trade, becomes the ulti- 
mate consumer, to exercise care that the goods, 
which he puts into cans and sells to retail deal- 
ers, to the end that such dealers may sell the 
Same to customers‘and patrons as food, are 
wholesome and fit for food, and not tainted with 
poison. 


PITNEY, C.: This writ of error is brought 
to review a decision of the Supreme Court 
sustaining defendant’s demurrer to plaintiff's 
declaration, The plaintiff’s declaration sets 
forth that the defendant was engaged in the 
business of putting up in tin cans or vessels, 
and vending, meats or ham for food and do- 
mestic use, and did put up a certain can of 
ham for food and domestic use which was 
sold by the defendant to a retail dealer, to 
be sold to customers and patrons; that plain- 
tiff purchased said can of ham from said re- 
tailer for food and domestic usé; that the de- 
fendant “so carelessly, negligently, recklessly, 
and improperly put up, in said can of ham, 
diseased, unfit, and unwholesome pork or ham, 
which was deleterious and poisonous to the 
human body and health; that the plaintiff after 
purchasing said can of ham, and without fault 
or negligence on her part, ate a piece of ham 
taken from said can, and in consequence there- 
of, became poisoned and sick with ptomaine 
poison.” Defendant’s demurrer raised certain 
formal objections that under the old practice 
could have been raised only by special demur- 
rer, and are now available only on motion to 
strike out. Van Horn vy. Central R. R. Co, 
38 N. J. Law, 133, 189; Race v. Easton & Am- 
boy R. R. Co., 41 N. J. Law, 536, 539, 41 Atl. 
710; Minnuci v. Phila. & Reading R. R. Co., 68 
N. J. Law, 432, 53 Atl. 229; Jackson. v. Penna. 
R. R, Co., 69 N. J. Law, 79, 54 Atl. 532; Karnuff 
v. Kelch, 69 N. J. Law, 499, 55 Atl. 163. These 
objections the Supreme Court properly disre- 
garded. 

The only question properly raised by the 
demurrer, is whether, upon the facts stated 
in the declaration, and in. the absence of scien- 
ter, there is a liability on the part of the de- 
fendant. The Supreme Court held there was 
none; and this, upon the ground that at com- 





mon law, upon a sale of food or provisions 
by a manufacturer to a dealer, there is no im- 
plied warranty of wholesomeness, and that, as- 
suming a different rule exists in the case of 
a sale by such dealer to a consumer, yet the 
consumer, in the absence of a statute, cannot 
hold the manufacturer or original vendor to a 
higher degree of duty than that cast upon 
him by common law with respect to his own 
vendee. In our opinion the Supreme Court 
erred in making the question of defendant's 
liability turn upon the existence or non-exist- 
ence of a warranty. Whether a warranty be 
express or implied, it is a matter of contract, 
rendering the maker liable in case of breach, 
notwithstanding he used all care to prevent a 
breach, but rendering him liable in ordinary cir- 
cumstances only to the party with whom he 
contracted, or to others for whose benefit the 
contract was made. Assuming (without decid- 
ing) that there is no implied warranty, on the 
part of the manufacturer of canned food, that 
the goods shall be wholesome and fit to be 
eaten, it by no means follows from this that 
there is no duty resting upon the manufacturer 
to exercise care that the contents of the cans, 
which it puts upon the market to be sold for 
food and domestic use, are, in fact, food, rath- 
er than poison. 


In this state we have repeatedly held that 
where a duty arises solely out of a contract, 
no one can bring an action for its breach un- 
less he be a party to the contract, or one for 
whost benefit it is made. Marvin Safe Co. 
v. Ward, 46 N. J. Law, 19; Styles v. Long Co., 
67 N. J. Law, 418, 417, 51 Atl. 710; same case 
at a later stage, 70 N. J. Law, 301, 57 Atl. 448; 
Conklin v. Staats, 70 N. J. Law, 773, 59 Atl. 
144. But in these cases liability was denied 
upon the ground that, aside from the con- 
tract, there was no duty incumbent upon the 
defendant. In the case in 46 N. J. Law, 19, 
Ward was subject to a contractual obligation 
to build a bridge in accordance with his con- 
tract, and was under no other duty.. The con- 
tract was subject to modification and waiver 
as between the parties. In the Styles Case, 
as reported in 67 N. J. Law, 413, 417, 51 Atl. 
710, it appeared that the trial judge had sub- 
mitted to the jury the contractual obligation to 
light the footbridge, arising out of defendant’s 
agreement with the board of freeholders as 
forming in and of itself a sufficient basis for 
imposing upon the defendant the duty of exer- 
cising care towards the public, for breach of 
which duty the plaintiff, as one of the public, 
could maintain an action of tort; and that the 
stipulations of the contract were adopted as 
the sole criterion for determining what pre- 
cautions were necessary to be taken by the 
defendant in order_to fulfill the duty in ques- 
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tion. It was held by the Supreme Court that 
this was error. In the case, in 70 N. J. Law, 
301, 57 Atl. 448, it was held by this court 
that the contractual obligation created no 
liability toward the traveling public, and that 
the Long Company was not liable under the 
doctrine of invitation, because it was the 
county authorities who had invited the public 
to use the bridge, and not the bridge builder. 
In Conklin v. Staats, the scow that was dam- 
aged was berthed by the defendant at a place 
where there was a submerged pile, upon which 
the plaintiff's scow was impaled when the tide 
fell. There was no notice to the defendant of 
cause defendant had contracted with a third 
party to remove all old piles, it was contended 
the existence of the submerged pile, but be- 
that it thereby came under a general duty to 
the public, including the plaintiff. This court 
held that the plaintiff, not being a party to that 
contract, could not maintain an action of tort 
in respect to the breach of a duty that arose 
solely from its provisions. 

In Styles v. Long Co., 70 N. J. Law, 302, 
57 Atl. 448, Mr. Justice Swayze, speaking for 
this court, cited some distinguishable cases, 
where the existence of the contract creates 
a situation that subjects the parties to duties 
that are independent of the obligation to per- 
form the contract, instancing the duty of car- 
riers of passengers (Marshall v. York, etc., Ry. 
Co., 11 C. B. 655), the duty of a vender of drugs 
(Thomas vy. Winchester, 6 N. Y. 397, 57 Am. 
Dec. 455), the duty of the vender of a gun toa 
person for whom it was bought (Langridge v. 
Levy, 2 M. & W. 519, 4 M. & W. 337), the duty 
of a person who participates in the manage- 
ment of a highly dangerous agency (Van 
Winkle v. American Steam Boiler Co., 52 N. J. 
Law, 240, 19 Atl. 472), the duty of a county 
clerk under the statute in canceling a mort- 
gage (Appleby v. State, 45 N. J. Law, 161), as 
cases where the duty was held to be a posi- 
tive duty, independent of the contract, al- 
though arising out of a state of facts created 
by the contract. 

Coming, then, to consider the facts of the 
present case as averred in the declaration, 
and dealing with them, irrespective of the 
presence or absence of contractual obligations 
arising out of the dealings between manu- 
facturer and retailer and between retailer and 
consumer, the question is whether the manu- 
facturer is under a duty to him who, in the 
ordinary course of trade, becomes the ulti- 
mate consumer to exercise care that the goods, 
which he puts into cans and sells to retail 
dealers, to the end that such dealers may 
sell the ‘same to customers and patrons as 
food, are wholesome and fit for food, and not 
tainted with poison. Canned goods are, at 





the present day, in such common use that we 
may judicially recognize that the contents are 
sealed up, not open to the inspection or test, 
either of the retailer, or of the customer, until 
they are opened for use; and not then sus- 
ceptible to practicai test, except the test of 
eating. When the manufacturer puts the goods 
upon the market in this form for sale and 
consumption, he, in effect, represents to each 
purchaser that the contents of the can are 
suited to the purpose for which it is sold, the 
same as if an express representation to that 
effect were imprinted upon a label. Under 
these circumstances the fundamental condition 
upon which the common-law doctrine of caveat 
emptor is based—that the buyer should “look 
out for himself’—is conspicuously absent; for 
he has no opportunity to look out for himself. 
And when he thus buys and eats the contents 
of the package, relying upon the assurance of 
the manufacturer that they are fit to be eaten, 
it seems to us to result from general and fun- 
damental principles that he has a right to in- 
sist that the manufacturer shall at least exer- 
cise care that they are so fit, and are not un- 
wholesome and poisonous. 


Among the most fundamental of personal 
rights, without which man could not live in a 
state of society, is the right of personal se- 
curity, including the “preservation of a man’s 
health from such practices as may prejudice 
or annoy it” (1 Black. Cam. 129, 134)—a right 
recognized, needless to say, in almost the first 
words of our written Constitution (Const. art. 
1, par. 1). To assert, therefore, that one living 
in a state of society, organized, as ours is, ac- 
cording to the principles of the common law, 
need not be careful that his acts do not en- 
danger the life or impair the health of his 
neighbor seems to offend against the funda- 
mentals. Upon what other fundamental prin- 
ciple does the rule rest that one who uses a 
highway “must be careful not to collide with 
his neighbor? Upon what other fundamental 
principle does the law of libel and slander rest? 
Or the rule, recently laid down by this court 
in Brennan v. United Hatters, 73 N. J. Law, 
729, 744, 65 Atl, 165, 9 L. R. A. (N. S.) 254, 
118 Am. St. Rep. 727, that any act is wrong- 
ful which, in the ordinary course, will infringe 
upon the rights of another to his damage, ex- 
cept it be done in the exercise of an equal or 
superfor right? 


In Langridge v. Levy, 2 M. & W. 519, 4 M. 
& W. 337, plaintift’s father bargained with de- 
fendant to buy of him a.gun, for the use of 
himself and sons, and the defendant, by falsely 
and fraudulently warranting the gun to have 
been made by N., and to be a good, safe, and 
secure gun, sold the gun to plaintiff’s father, 


— 
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and the plaintiff, knowing and confiding in the 
warranty, used the gun, which in his hands, 
by reasop of its weak, dangerous, and insuf- 
ficient construction and materials, burst, where- 
by plaintiff was injured. Held, by the Courts 
of Exchequer and of Exchequer Ciamber, that 
the action was maintainable, on the ground 
“that, as there is fraud and damage, the result 
of that fraud, not from an act remote and con- 
sequential, but one contemplated by the de- 
fendant at the time as one of its results, the 
party guilty of the fraud is responsible to the 
party injured.” This case of itself is, of 
course, not an authority closely in point with 
the case before us, for here there is no aver- 
ment of fraud, but only of negligence. But in 
George v. Skivington, L. R. 5 Exch. 1, where 
the declaration alleged that the defendant car- 
ried on the business of a chemist, and in the 
course of his business professed to sell a 
chemical compound, made of ingredients known 
only to him, and by him represented to be fit 
to be used for a hair wash, and the plaintiff 
J. G. thereupon bought of the defendant a bot- 
tle of this hair wash, to be used by his wife, 
the plaintiff E. G., as the defendant then knew, 
and averred that the defendant had negligently 
and unskillfully prepared the hair wash, so 
that by reason thereof it was unfit to be used 
for washing the hair, whereby the female 
plaintiff, who used it for that purpose, was in- 
jured, it was held by the Court of Exchequer 
on demurrer that a good cause of action was 
disclosed. This decision was Based upon the 
authority of Langridge v. Levy, it being held 
that the duty was of a similar character; one 
of the barons saying: “Substitute the word 
‘negligence’ for ‘fraud,’ and the analogy be 
tween Langridge v. Levy and this case is com- 
plete.” Longmeid v. Holliday, 6 Exch. 761, was 
distinguished, but upon grounds that are not 
very satisfactory. In the latter case it was held 
that a tradesman, who contracts with an in- 
dividual for the sale to him of an article to be 
used (in this instance a lamp) for a particular 
purpose by a third party, is not, in the absence 
of fraud, liable for injury caused to such per- 
son by some defect in the construction of the 
article. In this case the declaration averred 
that there was a fraudulent representation that 
the lamp was safe; but of this there was no 
proof at the trial. There was no averment, in 
the declaration, of negligence on the part’of the 
defendant in the manufacture of the lamp. The 
decision may perhaps be sustained upon this 
ground. 

The leading American case is Thomas v. 
Winchester (1852) 6 N. Y. 397, 57 Am. Dec. 455. 
This is a well considered case, and holds that 
a dealer in drugs and medicines, who carelessly 
labels a deadly poison as a harmless medicine, 


and sends it so labeled into market, is liable 
to all persons who, without fault on their part, 
are injured by using it as such medicine in 
consequence of the false label; that such 
liability arises, not out of any contract or 
privity between the dealer and the person in- 
jured, but out of the duty which the law im- 
poses upon the former to avoid acts in their 
nature dangerous to the lives of others. This 
decision has been cited with approval by our 
supreme court as a typical instance of the 
duty imposed, on public grounds, upon any per- 

" son who undertakes the performance of an act 
which, if not done with care and skill, will be 
dangerous to the persons or lives of others; 
the duty being to exercise such care and skill. 
Van Winkle v. American Steam Boiler Com- 
pany, 52 N. J. Law, 240, 247, 19 Atl. 472. And 
this court has already approved Thomas vy. 
Winchester to the extent that it held the chain 
of causation was not broken by the innocent 
acts of the intervening parties who, in reliance 
upon the label, bought and sold the poison until 
it came to her who finally used it as a machine. 
Del., Lack. & Western R. R. Co. v. Salmon, 39 
N. J. Law, 299, 310, 23 Am. Rep. 214. The doc- 
trine of Thomas v. Winchester has been recog- 
nized and approved in Massachusetts. See 
Norton vy. Sewall, 106 Mass. 143, 144, 8 Am. Rep. 
298. And in Bishop v. Weber (1885) 139 Mass. 
411, 1 N. E. 154, 52 Am. Rep. 715, an action of 
tort was sustained against a caterer for im- 
properly and negligently furnishing unwhole- 
some and poisonous food. Allen, J., said: 
“This liability does not rest so much upon an 
implied contract as upon a violated or neglected 
duty voluntarily assumed. Indeed, where the 
guests are entertained without pay, it would 
be hard to establish an implied contract with 
each individuak The duty, however, arises 
from the relation of the caterer to the guests. 
The latter have a right to assume that he will 
furnish for their consumption provisions which 
are not unwholesome and injurious through 
any neglect on his part. The furnishing of 
provisions which endanger human life or health 
stands upon the same ground as the admin- 
istering of improper medicines, from which 
a liability springs irrespective of any question 
of privity of contract between the parties.” 

In Blood Balm Co. v. Cooper (1889) 83 Ga. 
457, 10 S. E. 118, 5 L. R. A. 612, 20 Am. St. Rep. 
324, it was held, upon the authority of Thomas 

Vv. Winchester, that the proprietor of a patent 
medicine, who puts upon the bottle containing 
it a prescription that it is to be taken in certain 
quantities, and sells it to a druggist for resale 
to any who may wish it, is liable for qny injury 
sustained, on account of its poisonous effect, 
by one who buys it of the druggist, and uses 





it according to the prescription. The court 
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said: “The liability of the plaintiff in error 
to the person injured arises, not by contract, 
but for a wrong committed by the proprietor in 
the prescription and direction as to the dose 
that should be taken. We can see no difference, 
whether the medicine was directly sold to the 
defendant in error by the proprietor, or by an 
intermediate party, to whom the proprietor had 
sold it in the first instance for the purpose of 
being sold again. It was put upon the market 
by the proprietor, not alone for the use of 
druggists to whom they might sell it, but to be 
used by the public in general, who might need 
the same for the cure of certain diseases, for 
which the proprietor set forth in his label the 
same was adapted. This was the same thing 
as if the proprietor himself had sold this 
medicine to the defendant in error, with his in- 
structions and directions as to how the same 
should be taken.” 

A recent Minnesota case, Schubert v. J. R. 
Clark Co. (1892) 49 Minn. 331, 51 N. W. 1103, 
15 L. R. A. 818, 32 Am, St. Rep. 559, perhaps 
extends the doctrine of Thomas v. Winchester 
further than we need to go in the present case. 
There one Phelps had ordered a new stepladder 
from a retail merchant, for the use of the 
plaintiff, who was a house painter in the em- 
ploy of Phelps. The merchant, not having such 
a ladder in his stock, ordered the defendant 
corporation to deliver such a ladder to the 
plaintiff for his use. Pursuant to this order 
defendant delivered a ladder to the plaintiff, 
which was nade of poor, crossgrained, and de- 
cayed lumber, but was so painted that neither 
the plaintiff nor his employer nor the merchant 
could discover the defects. Plaintiff, suppos- 
ing the ladder to have been made of good ma- 
terial, proceeded to use it in the performance 
of his work, when it broke under his weight, 
and he was thereby injured. The liability was 
sustained. 

Craft v. Parker Webb & Co. (1893) 96 Mich. 
245, 55 N. W. 812, 21 L. R. A. 189, is a case 
more closely in point, and is, we deem, a re- 
liable authority. 

In Huset v. J. I. Case Threshing Mach. Co. 
(1903) 120 Fed. 865, 57 C. C. A. 237, 61 L. R. A. 
303, the precise question was this: “Is a manu- 
facturer or vender of an article or machine 
which he knows, when he sells it, to be im- 
minently dangerous, by reason of a concealed 
defect therein, to the life and limbs of any one 
who shall use it for the purpose for which it 
was made and intended, liable to a stranger to 
the contract of sale, for an injury which he 
sustains from the concealed defect while he is 
lawfully applying the article or machine to its 
intended use?” Sanborne, J., in the course of 
a somewhat elaborate opinion, approves argu- 
endo the doctrine of Thomas v. Winchester, 





Bishop v. Weber, and other cases of that char- 
acter. 

In Salmon v. Libby (1905) 219 Ill. 421, 76 N. 
E. 578, the declaration alleged, in substance, 
that the defendant prepared, put up in a pack- 
age, and sold to the trade, certain mince meat, 
which, in the due course of business, passed 
through the hands of a wholesale dealer, a 
retail dealer, and finally was made into a pie, 
of which plaintiff's testator ate; that the de- 
fendant negligently and improperly prepared 
and manufactured the mince-meat in question; 
that as a result the same became unfit for food, 
and poisonous and destructive to human life 
when used as food; and that plaintiff’s testator, 
lawfully partaking of the same, was poisoned, 
and lost his life in consequence thereof. There 
was no averment of a scienter, the declaration 
counting upon the negligence alone. The Su- 
preme Court of Illinois held that this set forth 
a good cause of action, under a statute permit- 
ting a recovery for the death of a person caused 
by the wrongful act or omission of another. 

Upon both reason and authority we are 
clearly of the opinion that the declaration be- 
fore us sets up a good cause of action. The 
fact that the defendant was the manufacturer, 
presumably having knowledge, or orportunity 
for knowledge, of the contents of the cans and 
of the process of manufacture; that it put the 
goods upon the market for sale by dealers to 
consumers, under circumstances such _ that 
neither dealer nor consumer had opportunity 
for knowledge of the contents; the fact that 
the goods were thus manufactured and market- 
ed under circumstances that imported a repre- 
sentation to intending purchasers that they were 
fit for food and beneficial to the human body; 
that in the ordinary course of business there 
was a probability (it be'ng, indeed, the very 
purpose of the defendant) that the goods should 
be purchased, and used by parties purchasing, 
in reliance upon the representation; and that 
the defendant negligently prepared the food 
so that it was unwholesome and unfit to be 
eaten, and poisonous to the human _ body, 
whereby the plaintiff was injured—make a case 
that renders the defendant liable for the dam- 
ages sustained by the pla‘ntiff thereby. 

Let the judgment be reversed, and the record 
be remitted to the Supreme Court, to the end 
that the defendant may apply there for leave 
to withdraw its demurrer and plead to the 
mer:-ts. 


Note—Implied Warranty by Manufacturer in 
Sale of Injurious Foods, etc—The decision in 
the principal case was decided in the court of er- 
rors upon a different ground from that which 
was considered by the Supreme Court below. 
Actions for negligence are for breaches of duty. 
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Actions on contracts are for breaches of agree- 
ment. Hence, the limits of liability for negli- 
gence are not the limits of liability for breaches 
of contracts and actions for negligence, often ac- 
crued where actions upon contracts did not arise 
and vice versa. 

In the principal case, the court is careful to say 
that the question whether or not a liability 
would exist upon an implied warranty is one that 
they do not decide. In the court below (65 Atl. 
883) the court lays down the doctrine that at com- 
mon Jaw on a sale of food articles between a 
dealer in provisions and a retailer there was no 
implied warranty of wholesomeness. Assuming 
that a different rule exists in a case of the sale 
by such a dealer to a consumer, the latter, in 
the absence of statute cannot hold the original 
vendee to a higher decree of duty than that cast 
upon him by the common law, with respect to 
his own vendee. And further that to select out 
of the entire class of transactions covered by a 
well established rule of the common law a single 
mode for the imposition of a different rule, based 
upon considerations of public welfare, is essen- 
tially a legislative function and that therefore the 
facts set forth in the declaration that the defend- 
ant had packed diseased ham in a can and had 
sold it to a retail dealer, of whom it was bought 
by plaintiff, who from eating a piece of such ham 
became sick, that these facts do not constitute a 
cause of action. Whether or not, as has been 
before stated, this rule of the court below was a 
correct statement of the law, the higher court 
does not pass upon. 

While the English authorities would seem to 
support the doctrine that there is no implied 
warranty in such a case, yet, that great old 
master of common law, Blackstone, 3d Vol. page 
165, laid down the doctrine that in contracts for 
provisions it was always implied that they are 
wholesome, and that if they are not wholesome, 
an action on a case for deceit, lies against the 
vendor. He cites no authority for this proposi- 
tion, and it may be safely assumed, that it prob- 
ably appeared to him to be a doctrine founded 
upon sound common sense, and public policy, so 
manifestly just that citations were not required. 
That there is no implied warranty, it is said in 
the American & English Encyclopedia of Law, 
second edition, page 1237, is the rule adopted in 
the United States, at least to this extent that 
there is no implied warranty of soundness or 
wholesomeness arising from sale of food pro- 
visions to a dealer or middleman, who buys on 
the market not for consumption, but for sale to 
others. As illustrations of this doctrine a case 
is given where a live cow is sold by a farmer to 
a retail butcher, there being no implied warranty 
that she is fit for food, although the seller knows 
that the animal is bought to be cut up for meat 
or immediate domestic consumption. Howard v. 
Emerson, 110 Mass. 320. And in another case, 
where a drover sold beef cattle to a butcher, it 
was held that he did not impliedly warrant that 
they were not bruised. But even the doctrine 
announced in the two latter illustrations, is not 
followed by all courts or at least has been some- 
what limited. Thus, in the case of Sinclair v. 
Hathaway, 57 Mich. 60, it was held that a baker 
who sold bread to a peddler, whom he knew 
was to retail it, impliedly warranted the 
bread to be wholesome, and while the doctrine of 


~ sale of the articles he handles. 





this case seems to be somewhat in the minority, 
yet it scems to express the true rule which ought 
to be, if it is not supported by authority, i. e.: 
That where a person sells an article to another, 
which he knows or ought to know is to be used 
for a particular purpose, he implisdly war- 
rants no matter whether the purchaser is a whole- 
saler, retailer or a consumer, that the article is 
fit for the purpose for which he knows it will be 
used. Especially is this true where the seller 
knows or ought to know that the article is not 
fit for the use intended. If a person sold cattle 
to a butcher, which were diseased, not knowing 
that fact, or having no means of knowing such 
fact, then there might possibly be some excuse 
for holding that there is no implied warranty, 
but where the seller prepares the article himself, 
then he knows or should know, how the article 
is prepared, and if not properly prepared, there 
certainly would be no injustice in holding that 
he is responsible, on an implied warranty, In 
the Encyclopedia before referred to, page 1235, 
the doctrine is laid down that in all cases in the 
sales of food by a retail dealer for domestic use, 
an implied warranty exists, that they are fit for 
use and wholesome. However, upon this doctrine 
there is a distinction drawn where the purchaser 
has no right to assume that the middleman who 
is acting as seller, knew the quality of the article. 
Julian y. Laudenberger, 16 Misc. (N. Y.) 646. 
Even in such a case it seems that the retailer 
ought to be held responsible because if he does 
not know, he ought to know, whether the article 
is fit for use. 

General Rule as to Contractual Liability of 
Manufacturer of Injurious Foods, to Consumer. 
—It is a general rule, that a contractor, manu- 
facturer or vendor is not liable to third parties, 
who have no contractual relations with him, for 
negligence in the construction, manufacture or 
Where this doc- 
trine is applied it is because the makers, vendors 
or furnishers owed no duty to strangers, in their 
contracts of construction, sales or furnishing: 
Examples of this holding are as follows: A stage- 
coach,—Winterbottom v. Wright, 10 Mees. & W. 
109; a leaky lamp,—Longmeid v. Holliday, 6 
Exch. 764, 65; a defective chain furnished one 
to load stone,—Blakemore v. Bristol & E. R. Co., 
8 El. & BI. 1035; an improperly hung chandelier, 
—Collins y. Selden, L. R. 3 C. P. 405, 497; an 
attorney’s certificate of  title—National Sav. 
Bank v. Ward, 100 U. S. 195, 204, 25 L. Ed. 621, 
624; a defective valve in an oil car,—Goodlander 
Mill Co. v. Standard Oil Co., 27 L. R. A. 583, 11 
C. C. A. 253, 250, 24 U. S. App. 7, 63 Fed. 4or, 
406; a porch on a hotel,—Curtin v. Somerset, 140 
Pa. 70, 12 L. R. A. 322, 21 Atl. 244; a defective 
side saddle,—Bragdon y. Perkins-Campbell Co., 
30 C. C. A.. 567, 58 U. S. App. 1, 87 Fed. 109; a 
defective rim in a balance wheel,—Loop y. Litch- 
field, 42 N. Y. S. 351, 350, 1 Am. Rep. 513; a 
defective boiler—Losee vy. Clute, 51 N. Y. S. 
404, 10 Am. Rep. 623; a ‘defective cylinder in a 
threshing machine,—Heizer v. Kingsland & D. 
Mfg. Co., 110 Mo. 605, 617, 15 L. R. A. 821, 19 
S. W. 630; a defective wall which fell on a pe- 
destrian,—Daugherty v. Herzog, 145 Ind. 255, 32 
L. R. A. 837, 44 N. E. 457; a defective rope on 
a derrick—Burke v. De Castro & Sugar Ref. 
Co., 11 Hun, 354; a defective shelf for a work- 
man to stand upon in placing ice in a box,— 
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Swan v. Jackson, 55 Hun, 194, 7 N. Y. S. 821; 
a defective hoisting rope of an elevator,—Bar- 
rett v. Singer Mfg. Co., 1 Sweeny, 545; a run- 
away horse,—Carter v. Harden, 78 Me. 528, 7 
Atl. 302: a defective hook holding a heavy weight 
in a drop press,—McCaffrey v. Mossberg & G. 
Mfg. Co., 23 R. I. 581, 55 L. R. A. 822, 50 Atl. 
651; a defective bridge,—Marvin Safe Co. v. 
Ward, N. J. L. 19; shelves in a dry goods store 
whose fall injured a customer,—Burdick v. 
Cheadle, 26 Ohio St. 393, 20 Am. Rep. 767; a 
staging erected by a contractor for the use of his 
employees—McGuire v. McGee, (Pa.), 13 Atl. 
551; defective wheels,—J. I. Case Plow Works v. 
Niles & S. Co., go Wis. 590, 63 N. W. 1013. 

To this general doctrine, Federal Circuit Judge 
Sanborn, in Huset v. Case Threshing Machine 
Co., 120 Fed. 865, says that there are three 
exceptions, The first is that an act of negligence 
of a manufacturer or vendér, which is eminently 
dangerous to the life or health of mankind, and 
which is committed in the preparation or sale of 
the article intended to preserve, destroy or affect 
human life, is actually to third parties who suffer 
from the negligence, citing Dixon y. Bell, 5 Maule 
& S. 198: Thomas y. Winchester, 6 N. Y. 397; 
57 Am. Dec. 455; Norton vy. Sewall, 106 Mass., 
143, 8 Am. Rep. 298; Elkins v. McKean, 79 Pa. 


492. 502: Bishop v. Weber, 139 Mass. 411, 52 Am. 
Rep. 715, 1 N. E. 154; Perers v. Johnson, 50 W. 
Va. 644, 57 'L. R. A. 428, 41 S. E. 190, 191. The 


seccnd exception, is that an owner’s act of neg- 
ligence which causes injury to one who is invited 
by him to use his defective appliance upon the 
owner's premises, may form the basis of the ac- 
tion against the owner, citing: Coughtry v. Globe 
Woolen Co., 56 N. Y. 124. 15 Am. Rep. 387; 
Bright v. Barnett & R. Co., 88 Wis. 299, 26 L. 
R. A. 524, 60 N. W. 418, 420; Heaven vy. Pender, 
L. R. 11 Q. B. Div. 503; Roddy v. Missouri P. 
R. Co., 104 Mo. 234, 241, 12 L. R. A. 746, 15 5S. 
W. 112. The third exception to the rule is that 
one who sells or delivers an article which he 
knows to be eminently dangerous to life or limb 
of another without notice of its qualities is liable 
to any person who suffers an injury therefrom 
which might have been reasonably anticipated 
whether there were any contractual relations be- 
tween the parties or not, citing: Langridge v. 
Levy, 2 Mees. & W. 510, 4 Mees. & W. 337; Wel- 
lington v. Downer Kerosene Oil Co., 104 Mass. 
64, 67; Lewis v. Terry, 111 Cal. 39, 31 L. R. A. 
220, 43 Pac. 308. 

The principal case rather comes under the first 
exception made to the general rule, although it 
might likewise be founded upon the third excep- 
tion. but whether founded either upon the first 
or third exception, there is no doubt but what 
the doctrine sustained by the court of errors in 
the principal case is correct and sound. Especially 
is this true when it is based upon the doctrine 
that where a manufacturer produces an article of 
food that he owes a duty to the public or any 
purchaser that the article is wholesome and fit 
for consumption but~it seems to the writer that 
the principal case might not only be upheld upon 
the doctrine that the manufacturer owes a duty 
of that character, but it might also be sustained 
upon the doctrine that in such cases there is an 
implied warranty upon the part of the manufact- 
urer that the article is of the character it should 
be and that this warranty is for the benefit of 


whcever may ultimately use this article for, the 
purpose for which it was manufactured and that 
not only the retailer, or the middle man, would 
have a right of recovery against the manufact- 
urer, that it was not such as it should be, but 
that the consumer while having no contractual 
relations with the manufacturer would have a 
right to recover from the manufacturer on an 
impli¢d warranty. And that such right of action 
directly against the producer, would be justified 
further to prevent a circuity of action. If the 
retailer is responsible, as a matter of justice, he 
should be permitted, being innocent in the matter, 
to recover from the person who sold him the 
goods, and so on adfinitum. 
Wm. M. ROCKEL. 


Springfield, Ohio. 








JETSAM AND FLOTSAM. 





DEPOSITING MONEY WITHOUT A WITNESS 
OR RECEIPT. 


An Irish farmer at a fair. not wishing to carry 
£100 in his pocket, left it in charge of the land- 
lord of the public house. When he returned 
soon after, the landlord denied he had ever re- 
ceived any such money. Curran was consulted 
as to the best remedy. He told the farmer to 
take a friend with him, and go and speak very 
civilly to the landlord, and say he was convinc- 
ed he must have left £100 with some other 
person, and leave another £100 with him. The 
farmer did so, but could not see what use this 
could be. On further consultation, Curran ad- 
vised him to go by himself to the landlord and 
ask for the £100, and the farmer did so and re- 
ceived the money. But he said he was no bet- 
ter off, for that did not bring back the first 
£100. Curran then advised the farmer to go 
again with his friend who witnessed the de- 
posit of the second £100, and ask him for £100 
he saw him leave. The wily landlord saw he 
was taken off his guard, and gave up the first 
£100, so that the farmer joyfully went and 
thanked his counsel for the success of this 
stratagem.—Madras Law Journal, 
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Martin’s Mining Law and Land Office Proced- 
ure, with Statutes and Forms. By Theodore 
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Bender-Moss Company. 1908. Review will fol- 
low. 

The Negotiable Instruments Law, from the 
Draft Prepared for the Commissioners on Uni- 
formity of Laws, and Enacted in Alabama, Ari- 
zona, Colorado, Connecticut, District of Co-um- 
bia, Florida, Idaho, Illinois, Iowa, Kansas, Ken- 
tucky, Louisiana, Maryland, Massachusetts, Mich- 
igan, Missouri, Montana, Nebraska, Nevada, New 
Jersey, New Mexico, New York, North Carolina, 
North Dakota, Ohio, Oregon, Pennsylvania, 
Rhode Island, Tennessee, Utah, Virginia, Wash- 


ington, West Virginia, Wisconsin, and Wyom- 
ing. The Full Text of the Law as Enacted, 
with Copious Annotations. By John J. Craw- 


ford, of the New York Bar, by Whom the Stat- 
ute was Drawn. Third Edition. New York: 
Baker, Voorhis and Company. 1908. Price, $3.00. 
Review will follow. 

Report of the Board of Statutory Consolida- 
tion. 1907. State of New York. General Re- 
port. Albany, N. Y. J. B. Lyon Company, State 
Printers. 1908. 

Report of the Board of Statutory Consolida- 


tion of the State of New York. Consolidated 
Laws. In Six Volumes. Albany, N. Y. J. B. 
Lyon Company, State Printers. 1907. 








HUMOR OF THE LAW. 


“You say you met the defendant on a street 
car, and that he had been drinking and gam- 
bling,” said the attorney for the defense during 
the cross examination. 

“Yes,” replied the witness. 

“Did you see him take a drink?” 

“No.” 

“Did you see him gambling?” 

“No.” 

“Then how do you know,’ demanded the at- 
torney, “that the defendant had been drinking 
and gambling.” 

“Well,’ explained the witness, “he gave the 
conductor a blue chip for his car fare, and told 
him to keep the change.” 


The Legal Bird on musty leaves doth sit 
And sings his old refrain. “To-wit, to-wit.” 


Oh Bosh!—An item in the New York Sun, 
says that Magistrate Harris the other day asked 
a witness in an assault case for his name, and 
what he saw of the fight. In answer, the wit- 
ness said: “Bosh. T saw these tw—.” But the 
mavistrate interrupted him, “What do you 
mean by ‘bosh.’ sir. Kindly answer my ques- 
tion. sir, and give me your name.” 

“Oh, Bosh, Bosh. I saw these two—.” 

But again he was interrupted. “John,” asked 





the magistrate of the officer, 
toxicated or crazy?” 

‘No, Judge, I know this man. His name is 
Oscar Bosh. He did not mean Oh, bosh!” ex- 
plained the policeman. 

‘Q-o-0-oh, now I understand,’ said the mag- 
istrate. 


‘“s this man in- 
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1. Aceident Insurance — Burning Build- 
ings.—A policy covering accidents “caused by 
the burning of a building” held to include the 
case of a death caused by the burning of the 
contents of a room.—Houlihan y. Preferred Acc. 
Ins. Co, of New York, 111 N. Y. Supp. 1048. 

3. Accord and Satisfaction—Payment by 
Check.—Where a check is sent which is claimed 
to be in full payment of a claim, the receipt and 
retention thereof by the payee without objec- 
tion is an accord and satisfaction of the claim. 
—Rauh v. Wolf, 110 N. Y. Supp. 923. 

3. Admiralty-—Libel.—Where a libel in form 
ad personam was answered, defended, and de- 
cided as such, it was not error to refuse to 
permit respondent to amend after decision so as 
to claim that an action in rem was the proper 
remedy.—Samuel v. Horsley Line, U. S. C. C. of 
App., Third Circuit, 161 Fed. Rep. 909. 
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4.——-Negligence.—A libel in admiralty was 
maintainable by a steamboat passenger on the 
Great Lakes, because of her being assaulted and 
robbed, owing to the steamboat’s negligence in 
the performance pt the passenger's transporta- 
tion contract.—The Western States, U. 8S. C. C. 
of App., Second Circuit, 159 Fed. Rep. 354. 

5. Appeal and Error—Bill of Exceptions.— 
Where depositions ordered sent up to the Su- 
preme Court under rules of practice of the Su- 
preme Court, rule 27, were not set out in the 
bill of exceptions, they could not be consider- 
ed.—Jefferson v. Sadler, Ala., 46 So. Rep, 969. 

6. Decree Pro Confesso.—The exercise of 
the discretion of the trial court to set aside a 
decree pro confesso will not be interfered with 
on appeal, unless there has been a gross abuse 
of discretion.—Prout v. Dade County Security 
Co., Fla., 47 So. Rep. 12. 

9: Exceptions.—Where a party excepts to 
the decision of a magistrate on certain points 
as opposed to the preponderance of the testi- 
mony, he by implication admits that there was 
some evidence to sustain the finding on those 
points.—May v. Augusta & A. Ry. Co., S. C., 61 
S. E. Rep. 1019. 

8. Ex Parte Affidavit. — To determine 
whether the amount in controversy was suffi- 
cient to give the trial court jurisdiction, the 
Supreme Court must examine the record and 
cannot consider ex parte affidavits filed in the 
appellate court.—Gilbert Co. v. Husted, Wash., 
96 Pac. Rep. 835. 


9. Harmless Error.—On appeal the Su- 
preme Court will not consider objections to the 
admission of evidence and to the modification 
of an instruction, where such admission and 
modification could not-have affected the verdict. 
—O. S. Richardson Fueling Co. vy. Seymour, IIL, 
85 N. E. Rep. 496. 


10. Appearance—Application for Change of 
Venue.—A defendant by appearing and filing an 
affidavit of prejudice to secure a change of venue 
held to have waived any defects in the serv- 
ice of summons or return.—State vy. Hilgendorf 
Wis., 116 N. W. Rep. 848. 

11. Attorney and Client—<Authority to Collect 
Money.—A debtor is justified in paying the 
amount of the debt to one purporting to act as 
attornev for the client, where the creditor, on 
being communicated with by the debtor, in- 
formed such debtor that the matter was in the 
hands of the creditor’s attorney—Kramer v. 
Grant, 111 N. Y. Supp. 709. 


12. Criticism of Courts.—Criticism of the 
motives of judicial officers by an attorney in a 
proceeding other than for the removal of the 
officer criticised held misconduct.—In re Rock- 
more, 111 N. Y. Supp. 879. 


13. Bailment—Negligence.—Where a_ bailee 
of roods, though liable to the owner for their 
loss Only in case of negligence, fails upon de- 
mand to deliver them or account for nondeliv- 
ery, he is prima facie negligent.—Porter v. 
Duval Co., 111 N. Y. Supp. 825. 


14, Bankruptey—Claim for Rent.—Where 
property of a bankrupt, a part of which was 
subject to a landlord’s lien and a part not, was 
sold together in gross, without objection, the 
proceeds cannot be apportioned so as to entitle 
the landlord to priority of payment from any 
part thereof.—Vollmer vy. McFadgen, U. S, C. C. 
of App., Third Circuit, 161 Fed. Rep. 914. 




















15.——Concealed Property.—On the trial of @ 
bankrupt charged with concealing property, 
proofs of claims filed against his estate, not 
shown to have been examined or approved by 
him, are not admissible to establish the amount 
of property bought by him prior to his bank- 
ruptcy.—Jacobs v. United States, U. 8. C. C. of 
App., First Circuit, 161 Fed. Rep. 694. 

16. Defense of Insanity.—It is a defense to 
a petition in involuntary bankruptcy, which al- 
leges as an act of bankruptcy that defendant 
conveyed property with intent to hinder, delay, 
and defraud his creditors, that the alleged bank- 
rupt was insane at the time of such conveyance, 
and incapable of forming such intent.—In re 
Ward, U. S. D. C., D. N. J., 161 Fed. Rep. 755. 

af. vischarge. — Whether a judgment 
against one who is thereafter adjudged bank- 
rupt is thereby discharged is properly raised by 
pleading a discharge in a proceeding to enforce 
the judgment, and not by petition to enjoin its 
execution.—Hellman y. Goldstone, U. 8, C. C. of 
App.,- Third Circuit, 161 Fed. Rep, 913. 

18. Exemptions.—Under the personal prop- 
erty exemption law of North Carolina in case 
of bankruptcy, the bankrupt must select his ex- 
emption in kind, and cannot wait, until the 
property has been sold and claim the maximum 
value of his exemptions in money from the pro- 
ceeds.—_In re Blanchard, U. 8. D. C, E. D. N. 
Car., 161 Fed. Rep. 793. 

19. Fraudulent Conveyances.—A biil by @ 
trustee in bankruptcy to set aside, as fraudulent 
against creditors, gifts made by the bankrupt 
more than a year prior to the adjudication of 
bankruptcy, must allege and prove either that 
the debts of the creditors accrued prior to the 
making of the gifts, or that the gifts were 
made with a fraudulent intent.—Cartwright v. 
West, Ala., 47 So. Rep. 93. 

20. Fraudulent Transfers.—A federal Dis- 
trict Court of another district than that in which 
a bankruptcy proceeding is pending may enter- 
tain a suit to set aside an alleged ffaudulent 
transfer by the bankrupt to parties residing in 
the district.—Teague v. Anderson Hardware Co., 
U. S. D. C., N. D. Ga., 161 Fed. Rep. 765. 

21. Objections to Discharge.—Exceptions to 
certain specifications of objections to the dis- 
charge of a bankrupt sustained on the ground 
that the averments therein were too vague and 
indefinite. but with leave to amend.—In re Wit- 
tenberg, U. S, D. C., E. D. Pa., 160 Fed. Rep. 991. 


22. Partnership.—In proceedings in bank- 
ruptcy against a partnership, the individual 
schedules of the partnership are not a part of 
the record, nor can they be considered as such. 
—In re Blanchard & Howard, U. S. D. C., E. D. 
N. Car., 161 Fed. Rep. 797. 

23. Pleading Discharge.—Where in assump- 
sit the declaration did not show the plaintiff's 
debt to have been provable in bankruptcy, a 
plea of discharge in bankruptcy not alleging 
that fact was defective.—Currier v. King, Vt., 
69 Atl. Rep. 873. 

24. Proceedings in Different Districts.— 
Under General Orders in Bankruptcy No. 6 (32 
Cc. C. A. v.), where petitions are filed against 
the same individual in different districts, the 
first hearing should be in the district in which 
he has had his domicile during the greater part 
of the preceding six months rather than in a 
district to which he subsequently removed, and 
in which he was domiciled when the petitions 
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were filed.—In re Isaacson, U. S. D. C., S. D. N. 
Y., 161 Fed. Rep. 777. 

25. Proof of Claim.—A petition for sale of 
collateral] filed with a referee within the year 
following an adjudication in bankruptcy which 
fully set out the petitioner’s c!aim against the 
bankrupt held to constitute a sufficient proof of 
claim, as amended after the expiration of such 
year by showing the credits realized from the 
sale of the collateral.—In re Faulkner, U. S. C. 
C. of App., Eighth Circuit, 161 Fed. Rep. 900. 


26.——Review.—Under Court of Appeals Rule 
38, a petition to review orders in bankruptcy 
must be filed within ten days after the entry of 
the order sought to be reviewed, unless the 
court within such time enlarges the time.—In re 
Strobel, U. S. C, C. of App., Second Circuit, 160 
Fed. Rep. 916. 

27.——Time.for Filing Claims.—Under Bankr. 
Act, c. 541, Sec. 57n, a creditor who failed to 
prove his claim because of a statement in the 
bankrupt’s schedules that the assets therein 
listed were of no value which statement was 
not fraudulent, cannot be permitted to prove the 
same after the expiration of the year when 
such assets turn out to be of value.—lIn re Peck, 
U. 8S. D. C., N. D. N. Y., 161 Fed. Rep. 762. 

28. Banks and Banking—Payment on Forged 
Order.—Where a bank makes payment on what 
purports to be a written order by him, which 
turns out to be a forgery, if it does not act in 
good faith and with reasonable care, it will be 
liable to pay again to the rightful owner of the 
deposit.—Hough Ave. Savings & Banking Co. v. 
Anderson, Ohio, 85 N. E. Rep. 498. 

29. President a Trustee.—A bank president 
is to be regarded as a trustee, bound to exercise 
such care and prudence in his office as men of 
common prudence ordinarily show in their own 
affairs; the measure of his care being depend- 
ent on the subject to which it is due and the 
circumstances of each particular case.—Daven- 
port vy. Prentice, 110 N. Y. Supp. 1056. 

30. Bills and Notes—Consideration.—Where a 
person becomes a bona fide holder for value of 
a bill of exchange before its acceptance, his 
right to enforce it against a subsequent accept- 
or held not to depend upon an additional con- 
sideration proceeding from him to the drawee,— 
National Park Bank v. Saitta, 111 N. Y. Supp. 
927. 


31. Brokers—Compensation.—A broker held 
not entitled to a commission for securing a 
verbal offer from a prospective purchaser, where 
such offer, though accepted by the principal, is 
not followed by a sale.—Schlansky v. Hillman, 
111 N. Y. Supp. 696. 

32. Carriers—Bil. of Lading.—Where plaintiff 
discounted a draft with a bill of lading attach- 
ed in the ordinary course of business, - before 
maturity, the drawee or acceptor could not 
plead want of consideration.—Bank of Gunters- 
ville v. Jones-Cotton Co., Ala., 46 So. Rep. 971. 














33. Contract of Carriage.—In a suit by pas- 
senvrers for breach of a contract of carriage. 
libelants held not entitled to recover damages 
for loss of time after the breach and while wait- 
ing for a trial of the case.—The Stanley Dollar, 
U. S. C. Cc. of App., Ninth Circuit, 160 Fed. Rep, 
911. 

34. Injunction to Restrain Enforcement of 
Rates.—Where from_the evidence it appears 
probable that railroad rates prescribed by a 
state on intrastate business will not afford to 











the carriers a just or reasonable return on the 
property devoted to the service, but that such 
rates will be confiscatory, a federal court has 
discrétionary power to grant a preliminary in- 
junction restraining the enforcement of such 
rates pending a final hearing.—Central of Geor- 
gia Ry. Co. vy. Railroad Commission of Alabama, 
U. S. C. C., W. D. Ala., 161 Fed. Rep. 925. 

35. Who are Passengers.—A section hand 
injured while riding back and forth to work on 
a car, without charge, pursuant to a rule of 
the company, is not a passenger, but is in the 
exercise of a mere privilege connected with his 
employment.—Birmingham Ry., Light & Power 
Co. v. Sawyer, Ala., 47 So. Rep. 67. 





36. Champerty and Maintenance—Contract 
with Attorney.—Where a contract for a conting- 
ent fee is champertous because providing that 
client shall not compromise the claim without 
the consent of the attorney, such illegal stipula- 
tion cannot be ignored and the other provisions 
enforced.—Davy v. Fidelity & Casualty Ins. Co., 
Ohio, 85 N. E. Rep. 504. 

37. Constitutional Law—Assessments for 
Public Improvements.—Where law denies land- 
owners’ right to object to assessment on ground 
that objections are cognizable only by board of 
equalization, something more than opportunity 
to submit in writing to the board objections to 
assessment is essential to satisfy due process of 
law guaranteed by Const. U. S. Amend. 14.-— 
Londoner v. City & County of Denver, U. S. S. 
C., 28 Sup. Ct. Rep. 708. 


38. Delegation of Power to Fix Rai:way 
Rates.—The provision of St. Ala. Aug. 7, 1907, 
(Laws 1907, p. 711), authorizing the State Rail- 
road Commission to change the established 
schedule of railroad rates in its discretion, held 
void as an attempt to delegate legislative power 
conferred solely on the legislature by section 
243 of the state constitution.—Central of Geor- 
gia Ry. Co. v. Railroad Commission of Alabama, 
U. S. C. C., M. D. Ala., 161 Fed. Rep. 925. 

39. Due Process of Law.—Act May 2, 1589, 
(P. L. 66), held not to deprive heirs of decedent 
of property without due process of law be “tuse 
it fixes period of three years within which <d- 
judication of escheat may be set aside.-—Jn re 
Alton’s Estate, Pa., 69 Atl. Rep. 902. 

40. Obligation of Contract.—An ordinance 
granting the right to a street railway company 
to run its cars on conditions stated, on its ac- 
ceptance confers a right and thereafter the city 
council cannot lower the fare to be charged.— 
Shreveport Traction Co. y. City of Shreveport, 
La., 47 So. Rep. 40. 


41. Contempt—Abatement.—Where defendant 
was adjudged to pay a fine and to be committed 
until paid for contempt in violating a prelimin- 
ary injunction, and sued out a writ of error and 
died before hearing, the proceedings for con- 
tempt were civil, and did not abate by his death. 
—Wasserman vy. United States, U. S. C. C. of 
App., Eighth Circuit, 161 Fed. Rep. 722. 


42. Contracts—Construction by Parties.— 
When the construction to be given a contract is 
rendered doubtful by the language thereof, the 
interpretation which the parties have placed 
upon its words is entitled to great weight.— 
Gibbes Machinery Co. y. Johnson, §. C., 61 S. E. 
Rep. 1027. 

43. Copyrights—Restrictions on Sale by Pur- 
chasers.—The sole right to vend a copyrighted 
book, secured by Rev. St. U. S., Sec. 4952, to 
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the owner of the copyright, does not give a 
right to impose a limitation as to the price at 
which the book shall be sold by future -pur- 
chasers.—Bobbs- morte Co, v. Straus, U. §. S. C., 
28 Sup. Ct. Rep. 72 


44. Chsdtiaiittiinianes <ithaiiassitaies of Real Estate. 
—A conveyance by persons in possession of 
land is ineffectual to vest a corporation’s legal 
title thereto in the grantee, in the absence of 
authority from the corporation to convey, 
though the corporation is no longer in active 
operation.—Dickinson y. Harris, Ala., 47 So. 
Rep. 78. 

45. Repudiation of Contract.—Where a con- 
tract by a private corporation is not forbidden 
by law and has some relation to the business 
it is authorized to do, it may not be repudiated 
at pleasure.—McQuaig v. Gulf Naval Stores Co., 
Fla., 47 So. Rep. 2. 


46.——Subscription to Stock.—Where a son 
subscribed for stock in a ‘corporation, the fact 
that his father furnished the money to pay for 
it did not give the father any privilege in re- 





spect to it, nor render him the owner of the 
stock.—Von Schlemmer vy. Keystone Life Ins. 
Co., La., 46 So. Rep. 991. 


47. Covenants—Breach of Warranty.—Where 
the grantee in a waranty deed is sued on a 
covenant contained in a subsequent deed exe- 
cuted by him, notice to his grantor of the pend- 
ency of such action, not given until one day 
before that on which the case was to be tried, 
is insufficient.—Morette v. Bostwick, 111 N. Y. 
Supp. 1021. 


48. Criminal Evidence—Confessions.—A wit- 
ness by whom a confession is sought to be 
proved cannot testify that the confession was 
voluntary, as the question of its voluntary char- 
acter is for the court.—Jones vy. State,.Ala., 47 
So. Rep. 100. 

49. Criminal Trial—Arraignment.—Though in 
an arraignment the indictment should be read 
in full, yet, if the formal concluding part, be- 
ginning “contrary to the form of the statute,” 
etc., be not read, this will not vitiate a sentence 
pronounced on a plea of guilty.—State v. Crane, 
La., 46 So. Rep. 1009. 

50. Former Jeopardy.—Where an offense 
was committed both in Georgia and Florida, and 
Was a transgression against the laws of both 
states, an acquittal or conviction in Georgia will 
not prevent a prosecution in Florida for the 
act in violation of the laws of that state.—Strob- 
har v. State, Fla., 47 So. Rep. 4. 

51. Customs and Usages—Legality.—A custom 
cannot be availed of to contravene an express 
rule of law or the provision of a statute. —Wyatt 
v. Wanamaker, 110 N. Y. Supp. 900. 

52. Damages—Breach of Executory Contract. 
—One deprived of the profits of an executory 
contract may recover the difference between the 
contract price and the amount it would have 
cost him to perform the contract.—Wieser v. 
Times Realty & Construction Co. 110 N. Y. 
Supp., 963. 

53. Death—Persons Entitled to Sue.—An ac- 
tion for the death of a husband may be prose- 
cuted in the name of the personal representa- 
tive for the benefit of the widow and children.— 
Archibald v. Lincoln County, Wash., 96 Pac. 
Rep. 831. 

54. Deeds—Undue Influence.—Where a person 
by undue influence and in consideration of his 
marriage with a woman obtained a conveyance 








of her land to them as tenants by the entirety, 
held no defense to her action to annul the con- 
veyance that the marriage could not be annulled 
in the action.—Ring y. Ring, 111 N. Y. Supp. 713. 

55. Druggists—Liability to Persons Purchas- 
ing Drugs.—Where a druggist declared a drug 
to be fit for the purpose for which he sold it, 
his liability for injuries caused by reason of its 
inadaptability for that purpose held not affected 
by his failure to label it as fit for that pur- 
pose..—Goldberg v. Hegeman & Co., 111 N. Y. 
Supp. 679. 

56. Eminent Domain—Rights of Abutting 
Owners.—The-easement of an abutting owner in 
a public street held private property, within the 
meaning of the constitution, of which he can- 
not be deprived without compensation.—Gil- 
lender v. City of New York, -111 N. Y. Supp. 
1051. 

57. Equity—Jurisdiction—A court of equity 
is without jurisdiction to review or control, the 
action of the superior jury created by the Louis- 
iana Purchase Exposition Company and vested 
with power to make final awards to exhibitors 


- unless fraud, accident, or mistake is shown.— 


Borden’s Condensed Milk Co. vy. Louisiana Pur- 
chase Exposition Co., U. S. C. C. of App., Eighth 
Circuit, 160 Fed. Rep. 919. 

58. Estoppel—Claim to Property.—One who, 
having previously claimed to have a mortgage 
on personalty, notifies the buyer of it at a pub- 
lic sale that he claims a right to it, is not 
estopped to assert full title.—Beck v. Lowell, 
Kan., 95 Pac. Rep. 1131. 

59. Subscription to Capital Stock.—A stock- 
holder in a suit against the corporation cannot 
complain of its failure to collect subscriptions 
to capital stock, when he himself is delinquent, 
and suit has been filed against him to compel 
payment, which suit he is contesting.—Von 
Schlemmer v. Keystone Life Ins. Co., La., 46 So. 
Rep. 991. 

60. Evidence—Admission by Employee.—Con- 
versation between plaintiff and defendant’s em- 
ployee after the accident, claimed to have been 
caused by the employee’s negligence, held not 
admissible against defendant.—Callahan  v. 
Keith & Proctor Amusement Co., 111 N. Y. Supp. 
781. 

61. Conditional Sales.—A condition in a@ 
contract of conditional sale that the seller is 
not responsible for any promise other than is 
written or printed on the face of the contract 
does not render inadmissible a separate written 
contract entered into contemporaneously with 
the contract of sale.—Gilbert Co. v. Husted, 
Wash., 96 Pac. Rep. 835. 

62. Judicial Notice.—The federal Supreme 
Court will take judicial notice of. the Spanish 
law as far as it affects the insular possessions 
of the United States.—Municipality of Ponce v. 
Roman Catholic Apostolic Church in Porto Rico, 
U. S. S. C., 28 Sup. Ct. Rep. 737. 

63. Federal Courts—Appeal from Circuit 
Court.—A defendant on an appeal to Circuit 
Court of Appeals from a decree sustaining de- 
murrer to bill for want of jurisdiction of a state 
court from which case was removed stands in 
no better position as to its right to appeal to 
Supreme Court from decree entered under di- 
rection of Circuit Court of Appeals than if it 
had itself appealed to that court.—Kansas City 
Northwestern R. Co. y. Zimmerman, U. S. 8S, C., 
28 Sup. Ct. Rep. 730. 


64.——Federal Question.— Whether a city coun- 
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cil has determined that board of public works 
has complied with conditions necessary to order 
a street improvement held not a federal ques- 
tion.—Londoner vy. City & County of Denver, U 
S. S. C., 28 Sup. Ct. Rep. 708. 

65.——Jurisdiction.—Whether owners of copy- 
right can have relief in equity, independent of 
statutorv copyright, because of alleged condi- 
tional sale, is a question which the federal 
courts cannot consider where there is no claim 
of damages in the sum of $2,000, and no diver- 
sity of citizenship.—Scribner y. Straus, U. S. S. 
C., 28 Sup. Ct. Rep. 735. 

66. Forcible Entry and Detaimer—Right of 
Plaintiff to Possession.—One who obtains pos- 
session of land as an employee or licensee of 
the owner cannot change the character of his 
possession by forming a partnership, and such 
partnership cannot maintain forcible entry and 
detainer on being ejected by the owner.— 
Napier v. Spielmann, 111 N. Y. Supp. 983. 

67. Fraud—Knowledge of Falsity.—In an ac- 
tion for deceit, a complaint, which fails to al- 
lege that the representations were made by de- 
fendant with knowledge of their falsity and 
with the intent that plaintiff should act thereon, 
held demurrable.—Colorado Springs Cc. 
Wight, Colo., 96 Pac. Rep. 820. 

68. Game—Purpose of Game Law.—Laws 
1907, p. 81, relating to the preservation of cer- 
tain same, held intended for the preservation of 
the creatures enumerated in the act, and not, 
except as a mere incident, for the protection of 
lands against trespassers.—Barclay v._ State, 
Ala., 47 So. Rep. 75. 

69. Gaming—Sales for Future Delivery.—An 
executory agreement for the sale of goods is 
not invaiid unless neither of the parties con- 
templated an actual delivery, and it was the in- 
tent of both parties that there should be a set- 
tlement based on the market value on the day 
for delivery.—Stewart, Morehead & Co. v. Postal 
Telegraph-Cable Co., Ga., 61 S. E. Rep. 1045. 

70. Gas—Franchises.—Trustees and majority 
of the stockholders of an existing gas company 
held to have power, in the absence of fraud or 
unfairness, to exchange its franchise for that 
of a new company.—Theis yv. Spokane Falls Gas- 
light Co., Wash., 95 Pac. Rep. 1074. 

71. Use of Streets.—An ordinance granting 
a gas company the privilege of using the streets 
and public places for laying of pipes and mains 
having been passed in accordance with the re- 
quirements of the city charter is valid.—Morris 
v. Municipal Gas Co., La., 46 So. Rep. 1001. 

72. Highways—Defects Causing Injury.—A 
highway consisting of a narrow fill in the center 
of which was a bridge, the floor of which was 
six inches above the level of the highway, held 
not reasonably safe for travel.—Archibald v. 
Lincoln County, Wash., 96 Pac. Rep. 831. 

73. Holidays—Judicial Proceedings.—Const. 
art. 6, Sec. 5, held to leave the legislature at 
libertv to allow or disallow the transaction of 
all judicial business on legal holidays or non- 
judicial days.—Diepenbrock vy. Superior Court 
of Sacramento County, Cal., 95 Pac. Rep. 1121. 

74. Homicide—Evidence.—Where defendant 
was convicted of manslaughter, and the ques- 
tion as to who was the aggressor was not an is- 
sue in the case, testimony of threats made by 
deceased against the accused, though not com- 
municated to him, should not have been admit- 
ted.—State vy. Peace, La., 47 So. Rep. 28. 








75. Malice.—Whenever a homicide has been 
done deliberately or without adequate cause, the 
law presumes that it was done with malice, and 
the burden is On accused to show that it was 
not so done.—State v. Underhill, Del., 69 Atl. 
Ren. 880. 

76. Injunction—Municipal Corporations.—A 
stage companv cannot enjoin a city from inter- 
fering with its disp‘!aying advertisements of 
others on the exterior of its coaches, where it 
has no authority to use its coaches for adver- 
tising any other business than its own.—Fifth 
Ave. Coach Co. v. City of New York, 110 N. Y. 
Supp. 1037. 

77. Judgment—Conformity to Pleadings and 
Issues.—Where seasonable objection is made and 


amendment is not asked for or allowed, a party 
cannot be permitted to recover on a wholly 


different cause of action than the one pleaded.— 





‘Hayes v. American Bridge Co., 111 N. Y. Supp. 


883. 

78. Of Sister State.—A decree after order 
of revivor against the administrator with will 
annexed of a nonresident who had died pending 
suit, confirming award and arbitration proceed- 
ings, held not to bind nonresident executors and 
legatees who did not appear and were not val- 
idly served.—Brown y. Fletcher’s Estate, U. S. 
S. C., 28 Sup. Ct. Rep. 702. 

79. Revival.—The release of a judgment by 
the original judgment creditor held not to avail 
the judgment debtor after a revival of judgment 
by an alleged assignee of the original judgment 
creditor.—La Fitte v. Salisbury, Colo., 95 Pac. 
Rep. 1065. 

80. Landlerd and Tenant—Abandonment of 
Premises.— Where a roof which remained in the 
landlord’s control leaked so as to deprive the 
tenant of the beneficial enjoyment of the prem- 
ises, the tenant was justified in abandoning 
them.—Valentine y. Woods, 110 N. Y. Supp. 990. 

81.——Liability of Landlord.—A person injur- 
ed by falling into an open unguarded cellar- 
way in a sidewalk fronting leased premises can- 
not recover from the lessor who was not in 
possession or control of the premises, on the 
theory of the maintenance of a nuisance, with- 
out a showing that the maintenance of the open- 
in~ was in violation of some law or ordinance, 
—Donovan y. Gillies Coffee Co., 111 N. Y. Supp. 
707. 

82. Life Insurance—Insurable Interest.—One 
has no insurable interest in the life of his 
brother-in-law, merely because of the existence 
of that relationship.—Chandler y. Mutual Life 
& Industrial Assn. of Georgia, Ga., 61 S. E. Rep. 
1036. 

83. Pleadings in Action on Policy.—In an 
action On a policy of life insurance, the failure 
of plaintiff to formally furnish proof of death 
as required by the policy was not available to 
defendant under the general issue, but should 
have been specially pleaded.—Manhattan Life 
Ins. Co. y. Verneuille, Ala., 47 So. Rep. 72. 

84. Limitation of Actions — Constructive 
Trusts.—Limitations run against a constructive 
trust, and the right to enforce it is barred after 
the expiration of ten years.—Lady Ensley Coal, 
Iron & R. Co. v. Gordon, Ala., 46 So. Rep. 983. 

85. Foreclosure.—An action to foreclose a 
mortgage held barred by the six-year statute 
where by the insolvency of the mortgagee the 
debt secured was not on the bond but for money 
had and received.—Union Trust Co. v. Scott, 
Ind., 85 N. E. Rep. 481. 
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86. Logs and Logging—Standing Timber.— 
The omission from a contract for the pur- 
chase of standing timber of any time within 
wnich the purchaser shall remove the timber 
does not rob the contract of mutuality of obli- 
gation, since such omission can be supplied by 


the courts.—Shepherd v. David Bros. Lumber 
Co., La., 46 So. Rep. 999. 
87. Mandamus—State Board.—A _ claimant 


against a state may maintain mandamus to 
compel the state board of examiners to allow 
a claim against the state, where the board has 
arbitrarily refused to allow the same on ques- 
tions of law only.—State v. Cutler, Utah, 95 Pac. 
Rep. 1071. 


88. Marine Insurance—Construction of Policy. 
—Where a marine policy provided that it 
should not cover more than $100,000 by any 
one steamer, and insured suffered a loss of 
$85,996.70 on a single shipment valued at $349,- 
426.70, the insurer was only liable for such 
proportion of the loss as $100,000 bore to the 
value of the goods.—Hood Rubber Co. vy. At- 
lantic Mut. Ins. Co., U. S. C. C, S. D. N. Y., 161 
Fed. Rep. 788. 


89. Master and Servant—Brakeman’'s Reliance 
on Telltales.—A brakeman held entitled to rely 
On telltales to some extent to warn him of ap- 
proach to a bridge.—+Harrison v. New York Cent. 
& H. R. R. Co., 111 N. Y. Supp. 812. 


90. Continuance of Employment.—Where a 
servant hired at a fixed salary continues after 
the expiration of the term without any new 
contract, it is presumed that the parties intend 
the same compensation.—Perry v. J. Noonan 
Furniture Co., Cal., 95 Pac. Rep. 1128. 

91.——Employer’s Duty.—An employee must 
use his place of work and machinery furnished 
him carefully to avoid injury to himself, and, 
if injury results from the operation of ma- 
chinery, the employer is not  liable.—United 
States Cement Co. y. Koch, Ind., 85 N. EK Rep. 
490. 

92. Injury to Servant.—An employee of a 
street railroad company, riding on a car at the 
time of his injury by a collision, in addition to 
showing the collision and injury, must adduce 
some evidence tending to show negligence in 
order to recover.—Birmingham Ry., Light & 
Power Co. v. Sawyer, Ala., 47 So. Rep. 67. 

93. Mortgages—Foreclosure.—The doctrine of 
putting one on notice cannot apply to a case 
where a particular trust deed under which a 
sale is made is referred to, which as recorded 
has On its face no pertinency to the actual sale, 
even if referred to by the proper deed book and 
page.—Provine y. Thornton, Miss., 46 So. Rep. 
950. 

94. Mechanics Liens.—An instrument, at 
most a trust deed in the nature of a mortgage 
for the benefit of creditors, is not valid as 
against subsequent mechanics’ liens, and “the 
lienors have preference in the surplus money.,— 
Hall v. Thomas, 111 N. Y. Supp, 979. 

95. Right to Rely on Entire Mortgaged 
Premises.—A mortgagee cannot be compelled to 
rely upon a portion of the mortgaged premises, 
even though it be ample security; and hence 
he is entitled to hold a homestead interest in 
the premises until the entire premises are re- 
deemed.—Davis v. Davis, Vt., 69 Atl. Rep. 876. 

96. Municipal Corporations—Assessments for 
Improvements.—An assessment for benefits by 
the commissioners of estimate and apportion- 

















ment is not conclusive, and, when brought un- 
der review by the court, facts must be present- 
ed to enable it to see that there was a basis for 
the assessment made.—In re East 136th Street 
in City of New York, 111 N. Y. Supp. 916. 

97.——Bill to Abate Public Nuisance.—Where 
a bill by municipality to abate a building al- 
leged that the building in question was unsafe, 
the walls out of plumb, and that it was liable 
to fall at any time and was dangerous to pas- 
sers-by, it showed a nuisance of a public nature. 
—Pearson v. City of Birmingham, Ala., 47 So. 
Rep. 80. 

98.——Charter Officers.—In order that a chart- 
er Officer shall be entitled to compensation for 
his services, he must show that either the 
charter which created the office, or the authority 
under which the charter was framed, attached 
to that office the right to compensation.— Woods 
v. Potter, Cal., 95 Pac. Rep. 1125. 

99. Fiscal Management.—While city au- 
thorities may transfer from its general fund 
monevs as temporary loans to other funds, they 
should not transfer to special fund's that have 
not an assured source of income, the collection 
of which is under the control of the city itself, 
so as to imperil the general fund.—Griffin v. 
Cit-- of Tacoma, Wash., 95 Pac. Rep. 1107. 


100. Powers.—A municipal corporation pos- 
sesses the powers granted in express words, and 
those necessarily and fairly implied in or inci- 
dental to the express powers and those indis- 
pensable to the declared objects and purposes 
of the corporation.—In re Village of Kenmore, 
110 N. Y. Supp. 1008. 

101. Sewer Improvements.—A suit to re- 
strain a city from levying and collecting an as- 
sessment for a sewer improvement, which has 
been completed, is a collateral attack on the 
proceedings of the city relating to the improve- 
ment. and only defects affecting the jurisdiction 
are available.—Menzie v. City of Greensburg, 
Ind., 85 N. E. Rep. 484. 

102. Verification of Personal Injury Claims. 
—A claim against a city for personal injury to 
a married woman being community property, its 
verification by the husband alone is sufficient.— 
Matthews v. City of Spokane, Wash., 96 Pac. 
Rep. 827. 

103. Navigable Waters—Evidence of Naviga- 
tion—Acts 1864, p. 180, c. 97, declaring the 
Smoky Hill and other rivers not navigable, does 
not conclusively establish the fact. that they 
were navigable before.—Kregar v. Fogarty, 
Kan., 96 Pac. Rep. 845. 


104. Ne Exeat—Grounds.—Pending an appeal 
by a husband from a decree of divorce in favor 
of his wife, a writ of ne exeat restraining ap- 
pellant from leaving the state without an order 
of the Supreme Court will not be granted in the 
absence of a sufficient showing that appellant © 
is about, or threatening, to leave the jurisdic- 
tion, and where there is a stay bond, and a con- 
siderable portion of the property is real estate, 
title to which it would be difficult for him to 
pass without respondent’s consent.—Holcomb Vv. 
Holcomb, Wash., 95 Pac. Rep. 1091. 

105. Negligence — Defective. Appliances.— 
Where plaintiff, the foreman of a switching 
crew, was injured in endeavoring to adjust an 
automatic coupler with his hand, it was no ex- 
cuse for his, failure to cross between the cars 
and use the lever that he considered it dan- 
gerous so to do.—Union Pac. R. Co. v. Brady, 
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U. s. c. Cc. of App., Eighth Circuit, 161 Fed. 
Rep. 719. 
106. Decree of Care Required.—The law of 





negligence is not based on the highest degree 
of care, nor even the degree of care which a 
highly prudent person would use, but on the 
average of reasonable care, the degree of care 
which twelve men selected at random will say 
is reasonable under the circumstances.—Spann- 
knebel v. New York Cent. & H. R. R. Co., lll 
N. Y. Supp. 705. 

107. Reasonable Care.—The controlling test 
of ordinary care is what a reasonably prudent 
person would ordinarily have done in the like 
circumstances, rather than the prevailing prac- 
tice of others engaged in the same business.— 
Chicago Great Western Ry. Co. v. McDonough, 
U. Ss. Cc. C. of App., Eighth Circuit, 161 Fed. Rep. 
657. 

108. Nuisance—Navigable Waters.—One who 
has been divested of his littoral rights cannot 
maintain a suit to enjoin an obstruction to his 
access to navigable waters in front of his land. 
—McCloskey v. Pacific Coast Co., U. S. C. C. of 
App., Ninth Circuit, 160 Fed. Rep. 794. 

109. Officers—Compensation.—The right of a 
public officer to compensation for the perform- 
ance of duties imposed upon him by law does 
not rest upon contract, but is incident to the 
right to hold office, and, unless compensation is 
allowed by law, he is not entitled to payment 
as upon a quantum meruit.—McGillic v. Corby, 
Mont., 95 Pac. Rep. 1063. 

110. Parent and Child—Consent to Employ- 
ment of Minor Son.—Parent having impliedly 
consented to minor son’s employment with 
knowledge of the work he was doing held to 
have tuereby consented to the risk naturally in- 
cident to such work.—Tennessee Coal, Iron & 
R. Co. v. Crotwell, Ala., 47 So. Rep. 64. 

111. Patents—Effect of Nonuser.—Nonuser of 
a patent for an improvement in paper bag ma- 
chives to save the expense of altering the old 
machines will not justify equity in withholding 
injunctive relief against infringement.—Conti- 
nental Paper Bae Co. v. Eastern Paper Bag Co., 
U. S. S. C., 28 Sup. Ct. Rep. 748. 

112. Process—Exemptions.—Nonresident wit- 
nesses ar’ nonresident parties as witnesses are 
privileged from arrest or summons upon a civil 
process while in attendance upon, going to, and 
returning from the trial of a cause in the courts 
of this state—Martin v. Whitney, N. H., 69 
Atl. Rep. 888. 

113. Sehools and School Districts—Powers of 
Board.—It could not be assumed in determining 
the validity of a contract providing for plans 
and specifications for a school building to cost 
in excess of the amount appropriated that the 
authorities contemplated subsequent additional 
appropriations.—Perkins y. Newark Board of 
Education, U. 8S. C. C., D. N. J., 161 Fed. Rep. 767. 


114. Set-Off and Counterclaim—Parties to 
Cross-Demand.—Underwriters, in a suit on a 
wrecking company’s contract for salvage serv- 
ices, held not entitled to prosecute a counter- 
claim for the owner’s damages for the wrecking 
company’s delay in floating the vessels in ques- 
tion, as trustees of an express trust for the 
owner.—Klauck v. Federal Ins. Co., 111 N. Y. 
Supp. 1037. 

115. Street Railroads—Negligence.—A street 
car motorman having opened the’ gate on the 
front platform, to admit passengers to the car, 








held that it was his duty to keep the gate open 
until a passengef entering had had a fair op- 
portunity to get into a position of safety.—Ste- 
venson y. Joline, 111 N. Y. Supp. 698. 

116. Regulations.—Where the reasonable- 
ness of restriction imposed in granting a loca- 
tion to a street railway are questioned’ in an ac- 
tion, only the validity at the time they were 
originally imposed is to be considered.—Murphy 
v. Worcester Consol. St. Ry. Co., Mass., 85 N. E. 
Rep. 507. : 

117. Taxation—Valuation of Property.—Whereé 
a citizen is aggrieved by an excessive valuation 
of his property, his remedy is by appeal to the 
county commissioners and the court of common 
pleas, not by a suit in equity.—Clark v. Bur- 
schel, Pa., 69-Atl. Rep. 900. 

118. Liabilitv of Collector.—-The Governor 
and Attorney General may, at any time before 
rendition of the decree, make the proper cer- 
tificate, resulting in the remitting of the dam- 
ages for the failure of a county tax collector to 
pay the state and county taxes collected by him, 
—Adams v. Saunders, Miss., 46 So. Rep. 960. 


119. Telegraphs and Telephones—Mental An- 
guish.— Where a father started to the bed'side of 
his sick son, the telegraph comnany’s failure to 
deliver to him a subsequent message as to his 
son’s condition held not to have proximately 
caused mental anguish.—Western Union Tele- 
gravh Co. v. Leland, Ala., 47 So. Rep. 62. 

120. Usury—Foreign Contracts—A lawful 
bond solvable by the laws of a foreign state, 
and not given in evasion of the usury laws of 
Kansas. will be enforced, though under the laws 
of the state the rate of interest was excessive. 
—Steinman vy. Midland Savings & Loan Co,, 
Kan., 96 Pac. Rep. 860. 

121. Vendor and Purchaser—Bona Fide Pur- 
chasers.—One who buys land subject to a re- 
corded mortgage which does not definitely show 
when it will become due, nor the amount due 
thereon, and refers to a note from which the 
facts may be ascertained, is chargeable with 
notice of what might have been discovered by 
an examination of the note.—Croasdale y. Hill, 
Kan., 96 Pac. Rep. 37. 

122. Waters and Water Courses—Agreement 
as to Diversion:—Where prior and subsequent 
appropriators of the waters of a stream have 
reached an agreement as to division, each will 
thereafter be estopped from denying the right 
of the other to divert the waters under the 
agreement.—Saunders vy. Robison, Idaho, 95 Pac. 
Rev. 1057. 


123. Wills—Construction.—A gift to the “leg- 
al issue” of testator’s daughter after a life es- 
tate in her is a gift to her descendants, and is 
not limited to her children.—Schmidt v. Jewett, 
111 N. Y. Supp. 680. 

124. Witnesses—Competency.—The competen- 
ey of a witness as affected by a former convic- 
tion must be determined alone from the record 
of the court in’which the conviction was ob- 
tained.— United States v. Sims, U. S. Cc. C., N. D. 
Ala., 161 Fed. Rep. 1008. 

125. Credibility—One accused of murder 
could show that a state’s witness who saw the 
killine was intoxicated at the time to discredit 
his testimony as to what occurred, but could not 
show that he was intoxicated an hour and a half 
afterwards.—Pollock y. State, Wis., 116 N. W. 
Rep. 851. 




















